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duty could have been pursued. but in 
its absence the provisions of the 
Limitation Act applied. 

In the face of increasing use by the 
courts of the remedial constructive 
trust, Sher Q.C.'s emphasis upon the 
significant difference between true 
contractual duty and true fiduciary 
duty and their respective conse· 
quences under the provisions of the 
Limitation Act is timely. Concern may 

be readily expressed over the earlier 
decision of the Chancery Division in 
"lie/son. not least because it appears 
to assume liability per se from fiduci­
ary status, rather than from an analy­
sis of the different capacities within 
which a fiduciary may act. Few would 
dissent from the view that the judici ­
ary need to remain astute as the cor­
rect application of fiduciary liability, 
and in so far as the present case draws 

attention to the need for coherence 
in application it deserves attention. 
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Let the punishment fit the crime: aspects of civil 
lawsuits against criminal defendants 

With the advent of technology and ever more sophisticated 
financial transactions, criminals have escalated their de­
structive deeds to harm ever broader cross sections of 
society, at times damaging thousands by their acts. The 
ramifications of their acts cannot. and are not, dealt with 
solely by use of the criminal laws. Since 1912, the United 
States Supreme Court has recognised that the same conduct 
can give rise to both criminal and civil litigation and liability.' 
This article discusses some of the aspects of the interaction 
of criminal and civil parallel and subsequent proceedings, the 
use of collateral estoppel to preclude relitigation of issues 
decided in prior criminal or regulatory adjudications, and the 
narrow application of the constitutional right against double 
jeopardy to preclude a subsequent litigation entirely. 

The last decade has seen aproliferation of civil lawsuits by the 
United States Government to drive a stake in the heart of ever 
more complex criminal activities. This civil litigation is often 
initiated on a parallel track with a criminal case, or follows in its 
wake. In addition, increasingly victims of criminal acts are suing 
privately during the pendency of prosecutions to recover their 
losses as well as after the completion of criminal cases. The 
frequency of both parallel and subsequent litigation is increasing. 

Parallel criminal and civil proceedings raise thorny issues 
involVing balancing the threat to a criminal defendant's con· 
stitutional right against self-incrimination posed by the more 
liberal, civil rules of discovery against the need to protect 
innocent victims' rights to prompt and effective redress. 

A criminal defendant's adjudication of gUilt can also serve 
as a key evidentiary tool in subsequent civil cases brought 
not only by private parties but also by other government 
agencies. Pleas can serve as judicial admissions, and the 
adjudication itself can be used collaterally to estop a defend­
ant from denying civil liability for claims arising from the 
same"subject matter as the criminal case. 

U.s. courts have addressed these issues at great length, which 
does not necessarily mean they have created bright-line rules to 
guide prosecutors or privateparties through these murkydepths. 
Nor has the Supreme Court weighed in to create anything more 
than a general guide. There is, however, one true maxim that 
applies to all the cases in this area: "You can do anything in this 
world if you're prepared to take the consequences. "2 
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Parallel proceedings 
Civil and criminal matters are fundamentally at odds. In a 
criminal case, the defendant is presumed innocent and the 
government must satisfy the highest burden of proof. beyond 
a reasonable doubt. The rules of discovery are restrictive, 
limiting severely the scope of materials discoverable by the 
government in consideration of a defendant's constitutional 
right against self-incrimination.3 

The government's obligation to disclose information and 
materials to a criminal defendant is far greater than the 
defendant's disclosure obligation. This arrangement helps to 
equalise the disparate power of the two parties. In a civil case, 
however, the liberal rules ofdiscoveryencourage full disclosure 
and provide a well-stocked battery of discovery procedures 
against individual and corporate defendants alike: In addition, 
the range ofmaterial reqUired to be disclosed is much broader. 
Criminal case discovery is limited to evidence directly relating 
to the actual crimes charged; civil discovery requires revelation 
of any information likely to lead to evidence material to the 
usually broader and less well-defined civil charges. Where the 
former is about punishment for wrongdoing, the latter is about 
liability for damage done. Civil litigants are considered to be 
playing, more or less. on a level field. 

The significant differences in the rules of discovery and in. 
the differing considerations at play in criminal versus civil 
matters can wreak havoc where they are proceeding on a 
parallel course.s For example: 

"The noncriminal proceeding, if not deferred, might 
undermine the party's Fifth Amendment privilege against 
self incrimination, expand rights of criminal discovery 
beyond the limits of Federal Rule of Criminal Procedure 
16(b), expose the basis of the defense to the prosecution in 
advance of criminal trial, or otherwise prejudice the case. "6 

Where a criminal defendant is forced to defend simultane­
ously a civil case, a court may decide in its discretion to stay 
the civil proceedings, postpone civil discovery, o~ impose 
protective orders and conditions "when the interests of 
justice seem to reqUire such action, sometimes at the request 
of the prosecution, sometimes at the request of the defense". 7 

Conversely, the courts have recognised the extraordinary 
prejudice posed by a civil case that aids a criminal defence: 
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"A litigant should not be allowed to make useof the liberal 
discovery procedures applicable to a civil smt as a dodge 
to avoid the restrictions on criminal discovery and thereby 
obtain documents he would not otherwise be entitled to 
for use in his criminal sUit."8 

Stays of civil proceedings, however, are not easy to obtain.9 

In fact, the federal courts have not seemed over-troubled by 
forcing litigants to risk losing civil litigations as the price of 
silence. 1o But a pending indictment which gives some 
assurance that the criminal prosecution will be resolved in a 
reasonable time period (and will actually occur) often justifies 
astayof private litigation.I I One commentator has noted that 
the courts are more inclined to grant them where the movant 
argues that: (1) the stay will be brief; (2) the stay would not 
seriously damage the public interest; (3) the stay will not 
adversely affect the other litigants' abilities to protect their 
interests; (4) no evidence will be lost or destroyed; and (5) 
irreparable prejudice will result without the stay.'2 

The Ninth Circuit has a slightly different formulation: 
"The decision whether to stay civil proceedings in the face of 
a parallel criminal proceeding should be made 'in light of 
particular circumstances and competing interests involved 
in the case.' This means the decisionmaker should consider 
'the extent to which the defendant's fifth amendment rights 
are implicated.' In addition, the decisionmaker should 
generalJyconsider the following factors: (1) the interest of the 
plaintiffs in proceeding expeditiously with thiS litigation or 
any particular aspect of it, and the potential prejudice to 
plaintiffs of a delay; (2) the burden which any particular 
aspect of the proceedings may impose on defendants; (3) the 
convenience of the court in the management of its cases, and 
the efficient use of judicia] resources; (4) the interests of 
persons not parties to the civil litigation; and (5) the interest 
of the public in the pending civil and criminallitigation."13 

Where a government agency is pursuing the parallel civil or 
administrative proceeding, astay will generallynot be granted 
without specific evidence of agency bad faith or malicious 
governmental tactics. 14 It appears that a private litigant's 
interest in obtaining redress for past injuries of some kind is 
treated as inferior to the government's interest in investigating 
regulatory and statutory violations. 

The likelihood of obtaining a stay of civil or administrative 
proceedings initiated by the Govemment is reduced where the 
govemment agency pursuing the non'<:riminal investigation has 
not yet referred the matter for criminal prosecution. In United 
States v. LaSalle National Bank, the Supreme Court ruled that the 
Internal RevenueService (lRS) maynotuse its summons authority 
to investigate possible violations of the tax laws after it has 
referred those violations to the Justice Department for criminal 
prosecution. IS The Supreme Court effectively imposed a 
"prophylactic" rule flatly forbidding the IRS to use its civil sum­
mons authorityduring the pendencyof thecriminal proceeding. 16 

Yet the taxpayer is not so lucky prior to a criminal referral 
by the IRS. For example, where the IRS seeks enforcement of 
an otherwise properly issued civil summons, the taxpayer 
opposing the summons has the burden "to disprove the 
actual existence of a valid civil tax determination or collec­
tion purpose by the Service", The taxpayer's burden is not 
satisfied unless he comes forward with "specific facts and 
evidence" ,17 Bad faith is only established by proof that the IRS 
is purSUing enforcement of a civil summons after haVing 
already decided to make a recommendation for prosecution 
to the Office of the United States Atlorney.18 Otherwise, the 
taxpayer's burden would appear insurmountable. 
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The courts' response can also differ depending on the agency 
pursuing the investigation. [n securities enforcement matters the 
courts have responded differently than in IRS investigations. For 
example. inSECv. Dresserlndustneslnc.,19 the District of Columbia 
CirCUit Court of Appeals distinguished civil investigations by the 
IRS from civil investigations by the Securities and Exchange 
Commission (Sf.C). The Llrcuit had before it simultaneous SEC 
civil and Departmentof Justice criminal investigations involving 
the same parti.es and facts. The Circuit retused a stay of the SEC's 
civil investigation, reasoning that: "Unlike the IRS, which can 
postpone collection of taxes for the duration of parallel criminal 
proceedings without seriously injuring the public. the SEC must 
often act qUickly."20 The protection o( the efficient operation of 
thesecuritiesmarketsandtheftnanciaUloldfrrgs of investors from 
fraudulent marketing practices may require prompt clvtt 
enforcement, making a stay inappropriate.21 

Absent a pending indictment, the trend appears to be to 
deny stays. The interminable length and adventitious nature 
of criminal investigations militates against the court granting 
to prosecutors and defendants calendar control. 

Subsequent proceedings 
Different considerations arise when criminal and non-criminal 
proceedings are pursued in succession, not on a parallel track. 
The inherent procedural complexities are many. This article 
discussestwoof themost hotlydebated issues: collateral estoppel 
to preclude litigation of previously resolved issues, as well as the 
use of double ieopardy as a defence to a subsequent litigation. 

Collateral estoppel 
"Collateral estoppel" bars relitigation of an issue actually and 
necessarily decided in a prior action. The Supreme Court in 
Parklane Hosiery Co, Inc. v. Shore22 set the general boundaries 
for estoppel, but did not purport to define all of the concerns 
that arise when one party wants to preclude another party 
from haVing his proverbial "day in court". 

Estoppel takes many forms. In general, before a litigant 
mayrelyon collateral estoppel as a shortcut in proof, he must 
establish the following elements: 
(1)	 that the issue he seeks to prevent the other party from 

litigating is the same as the one involved in the prior 
action; 

(2)	 that the issue was actually litigated; 
(3)	 that it was determined by avalid and final judgment: and 
(4) that it was essential to the prior judgment.23 

Many courts also require that the other party must have had 
a "full and fair opportunity" in the prior action to litigate th .. 
issue subject to estoppel.24 

As always, the rules seem simple enough, but applying them 
is another matter entirely. The context here, as in most areas 
rules whether estoppel can be used, either offensively bVI 
plaintiff or defensively by a defendant. This article addresst's 
the use of collateral estoppel in civil actions brought on t ht' 
heels of prior criminal convictions, the use of the doctrine allt'r 
a guilty plea, as well as its use during a criminal trial nw 
discussion also briefly touches on the complex consideratin [1 S 

at play in determining whether collateral estoppel can be us.-d 
by a civil plaintiff against a defendant who was subject tn I 

prior regulatory enforcement action, such as broker-dea!"r, 
who have entered consent decrees with the SEC. 

The use of criminal convictions in civil cases 
A civil litigant may often obtain collateral estoppel against I 

defendant based on his prior, related criminal conviction'; I'·· 
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caseotPharmacare u. Caremarli" sn ows \lOW a pl.oil1!!i1fi can use a 
prior conviction to his advaJll~age.Theci'lSeL.W'leill.~ beQ.use 
of two separate guilty plea agreements entered into by Caremark 
in the tederalcOlJrts inMinnesotaand Ohio. Pursuant tothe pleas, 
Caremark was convicted 01 two counts 01 mail fraud in violation 
of section 1341, Title 1801 the United States Code. The bases for 
the pleas were Caremark's improper bribes to physicians in 
exchange for the physicians' referrals of patients to CaremarJc for 
expensive treatments.27 

The district court denied, in part, Caremark's motion to 
dismiss the civil complaint for Racketeer Influenced and 
Corrupt Organisations Act (RICO) and otherviolations, finding 
that the pleaagreements incorporated into the civil complaint 
established two violations of the "Travel Act", which met the 
predicate act requirements of RICO. Pharmacare had alleged 
in its complaint that the prior pleas constituted admissions 
against interest by Caremark. The court upheld the use of the 
guilty pleas and ensuing judgments to establish the predicate 
acts for the alleged RICO. 

Claims of collateral estoppel arise in two contexts: guilty 
pleas and trial verdicts. There are sound reasons for giving 
criminal convictions resulting from trials collateral estoppel 
effect in subsequent civil cases. Criminal defendants receive 
numerous procedural protections not afforded to civil liti­
gants, and, thus, cannot easily question the fairness or 
reliability of the prior proceeding, or their opportunity to 
litigate. Criminal defendants also have a strong incentive to 
defend themselves vigorously as their liberty is at stake. 

The use of a defendant's prior conviction under RICO to 
prove an element or elements of a civil RICO plaintiff's case 
has, however, generated substantial debate. The RICO statute, 
with its broad reach and severe penalties, was passed by 
Congress originally to combat the infiltration of organised 
crime into legitimate businesses.28 The RICO statute provides 
for criminal penalties, as well as civil remedies available to 
private litigants.29 The statute specifically mandates collateral 
estoppel in the context of governmental civil actions, but not 
private civil actions. JO Yet the courts have consistently ap­
plied it in subsequent private civil RICO cases based on the 
general principles of collateral estoppel. J1 The rule now is 
that the criminal conviction will preclude relitigation. J2 

This rule does not apply, however, to all pleas resulting in 
convictions. The two different kinds ofpleas, ofnolo contendere 
and of guilt, are treated differently for the purposes of collat­
eral estoppel. Anolo plea, which has ancient roots at common 
law but has not been used in England sincetheearlyeighteenth 
century, has no effect in a later civil suit. J3 Federal Rule of 
Evidence 410 provides in relevant part: 

"Evidence of the following is not, in any civil ... proceeding, 
admissible against the defendant who made the plea or 
was a participant in the plea discussions: ... (2) a plea of 
nolo contendere ... " 

Guilty pleas also appear to cause the courts more trouble 
t han trial verdicts. The traditional notions of collateral 
estoppel do not fit guilty pleas neatly. fssues decided by such 
pleas have not, arguably, been actually and necessarily 
litigated, and it can be difficult to determine precisely which 
issues were material to the prior adjudication. Thus, issue 
preclusion is based more on the law of evidence than on the 
lawof collateral estoppel. 34 This observation finds support in 
the Federal Rules of EVidence, which include evidence of a 
prior guilty plea as an exception to the hearsay rule. J5 

Yet, as noted above, courts have applied the law of collateral 
estoppel in giving prior guilty pleas preclusive effect. The 
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district court in Anchorage v Hitachi Cable Ltd16 rejected the 
defendant's argument that at best a guilty plea creates a 
rebuttable presumption: The court noted that "[t]his position 
is contrary to well-established principles", while acknowledg­
ing that it "can be difticult" to ascertain the issues actually 
determined by the prior pleain order to decide the scope of 
collateral estoppel.J7 In doing so, a court must consider the 
pleadings, records of proceedings, evidence submitted. and 
opinions of the court.18 

Ascertaining what has been decided does not, however, 
address the more difficult questionof reliability. Guilty pleas are 
entered into, albeit voluntarily, for a plethora ot feuOns, many 
of which are unrelated to adefendant'sguilt.:rB «tl1e guilty plea 
process, like the process of contested Ji,-ioo, yields a high 
probability of legal guilt then predusioIr would seem appropri­
ate. Yet the preclusiondoctrineisrootedsquarely "in our desire 
to achieve conservation and oon.centraUon of judicial 
resources",fG not ne<:essarilythe factual integrity Gf the admit­
ted facts. 41 The trend, however, is clearly towards issue and lac! 
preclusion and increased affirmative use of the doctrine. 

Collateral estoppel based on regulatory settlements 
There has been a great deal of frustration in U.S. securities 
litigation resulting from practices of the regulatory bodies, 
particularly the SEC, in litigating civil enforcement actions. 
The traditional SEC settlement has included consent decrees 
in which no fault is admitted. The result has been pressure to 
convert these settlements into judgments of wrongdoing. 

Private litigant investors suing individual brokers, dealers 
or entities that havesettled administrative proceedings arising 
from the same factual circumstances as their suits contend 
they should not be required to bear the full expenses and risks 
of litigation while the government has spent considerable time 
and resources in enforcement actions. Whatever the sense of 
this position as a practical matter, the private litigants should 
not be, and by and large are not, allowed to admit into evidence 
and rely on the regulatory consent decrees and offers of 
settlement resulting from the prior action.42 

Consent orders issued by agencies such as the SEC to 
resolve securities irregularities arecontractual in nature, rather 
than adjudicatory. Their preclusive effect is measured by the 
"intent oftheparties" .43 Most SEC consent orders provide they 
are submitted "solely for purposes of these proceedings" and 
"without admittingor denying the findings contained herein". 44 

Unlike guilty pleas, they do not require an admitted factual 
basis nor do they result in a judgment on the merits. 

There are also other considerations against admitting regula­
tory consent decrees for estoppel purposes in subsequent civil 
cases. The burdens of proof are different, and often the issues are 
different. For example, a finding on the merits of failure to super­
vise is aviolation of Exchange Rule 15, but the violation does not 
give rise to a private cause of action. Additionally, public policy 
promotes the settlement of disputed matters. Indeed, Federal 
Rule of Evidence 408 precludes the use of settlement agreements 
to prove liability. The solution to criticism of the SEC's policy of 
settling lawsuits on the basis of no-fault orders is not to change 
their preclusive effect, but to havetheSEC change its policy. That. 
however. is a topic for another time. 

Collateral estoppel in criminal cases 

Collateral estoppel is traditionally a civil doctrine. The Su­
preme Court has, however, approved its application in crimi­
nal cases, at least where it inures to the defendant's benefit." 
The Supreme Court has not addressed directly whether 
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collateral estoppel based upon a prior conviction can be used 
against a criminal defendant during a subsequent criminal 

46:case other, lower aPge~late courts !ha\l'e .addressed the 
question, with confusing and conflicting results.47 

InPena-Cabanillas v. UnitedStates,4Il the Ninth Circuit Court of 
Appeals allowed the application of collateral estoppel against a 
criminal defendant in anon-RICO case based upon ageneralised 
holding that its use is "wise pubOC policy and common sense 
judicial administration". Yet in Umfed;)kltf.'SlJ Pefttilkft, fhe'1'AM1i 
Circuit Court of AppeaJs disallowed the application 01 collateral 
estoppel against a defendant in a criminal RICO case who had 
previously been convicted of wire fraud.49 The Circuit based its 
decision on a distinction between the admissibility of a prior 
conviction as relevant evidence and its admissibility as collat­
eral estoppel. In the eyes of the Third Circuit, admission of the 
prior conviction would have impinged on the defendant's 
guaranteed right to a jury trial under the Sixth Amendment.50 

The Court, in setting aside the RICO conviction, explained: 
"We hold that such a right to a jury trial necessitates that 
every jUry empaneled for a prosecution considers evidence 
of guilt afresh and without the judicial direction attending 
collateral estoppel. "SI 

It will be interesting to see which concern the Supreme Court 
considers morecompelling: judicial economy and consistency 
or the right to a de novo jUry trial in criminal cases on all 
offence elements.s2 

Double ieopardy 
The fifth Amendment provides, in relevant part: "... nor shall any 
person besubject for the sameoffence to be twice put in jeopardy 
of life or limb." This right is known as the right against double 
jeopardy. Its application is obvious in the occurrence of different 
criminal cases in tandem against thesamedefendant for the same 
conduct. There is, however, a narrow window allowing for its 
application to preclude apparently "civil" cases against adefend­
ant that arise from the same subject matter as the prior criminal 
case. Itall dependsonwhether the parallel civil matter issufficiently 
··punitive". and the statutory labels created by Congress, such as 
"civil forfeiture" or "civil fine", are treated as nearly ironclad. 
Accordingly, civil forfeitures, lines and penalties, disgorgement, 
bans, disbarments and suspensions "are not likely" to be subject 
to double jeopardy preclusion.53 

The Supreme Court, in the case of Hudson v. UnitedStates, 54 

set forth the analysis for determining when a seemingly civil 
proceeding would be precluded by application of the rule 
against double jeopardy. Hudson mandates focusing initially 
on statutory construction in determining the civil or criminal 
nature of a penalty: 

"A	 court must first ask whether the legislature, 'in 
establishing the penalising mechanism, indicated either 
expressly or impliedly a preference for one label or the 
other.'"SS 

If Congress intended a penalty to be "criminal", then jeopardy 
would clearly be implicated. If Congress intended the penalty 
to be "civil", then a .court must: 

'''inquir[e] further whether the statutory scheme was so 
punitive either in purpose or effect' ... 'as to transform 
what was clearly intended as a civil remedy into a criminal 
penalty. '"S6 

This approach is consistent with the Supreme Court's prior 
"same elements" test of double jeopardy established in 
Blockburger v. Umted StatesY 

The Hudson decision effectively put an end to the in­
crease in double jeopardy claims made in the wake of the 
Supreme Court's prior decision in United States v. Halper. sa 
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In Halper. the Supreme Court enlivened double Jeopardy 
analysis by failing to give deference to statutory labels and 
stating that the determination of whether a civil penalty may 
constitute punishment for the purposes of double jeopardy 
"requi res aparticularized assessment 0 f t he penalty imposed 
and the purposes that the penalty may fairly be said to 
serve",S9 

The Supreme CIJurt in Hudson recommended as "useful 
guideposts" the following factors listed in the earlier case of 
Kennedy v. Mendoza-Martinez'iD: 
(I)	 whether the sanction involves an amrmat~'re dlsabi Ii ty or 

restraint~ 

(2)	 whetherit has hlstOlkai1ybeenrf!arded asa punishment; 
(3) whether it comes into play QnJy on a finding of scienter. 
(4)	 whether its operation will pcomote the traolHonal aims of 

punishment-retribution and deterrem:e; 
(5) whether the behaviour to which it applies is already a 

crime; 
(6)	 whether an alternative purpose to which it may rationally 

be connected is assignable to it; and 
(7)	 whether it appears excessive in relation to the alternative 

purpose assigned. 

The SupremeCourt emphasised that only the "clearest proof" 
will permit acourt to override legislative intent and transform 
a denominated civil penalty into a criminal penaJty.61 

In an earlier decision, UnitedStates v. Ursery,62 the Supreme 
Court had started curtailing application of its Halperdecision 
when it overruled appellate decisions that "misinterpreted" 
Halper to find that in rem forfeiture proceedings constitute 
punishment for the purposes of double jeopardy. Post-Hud­
son decisions also show that double jeopardy claims have 
been curtailed in situations involving parallel proceedings. 

For example, in SEC v. Paimisano,6J a former attorney pled 
guilty to money laundering and mail, wire and securities' 
fraud. He was sentenced to 188 months' imprisonment, resti­
tution of U.S.$3,780,OOO, and forfeiture of U.S.$700,OOO plus 
interest. In a parallel SEC civil action, the SEC obtained 
summary judgment enjoining the defendant from future 
violations, and ordering his disgorgement of U.S.$9.2 million 
and a civil penalty of U.S.$500,OOO. The Second Circuit Court 
of Appeals denied the defendant's double jeopardy claim. 
The court concluded that there was "little indication", and 
definitely not the "clearest proof", that the disgorgements 
and fines were punishments warranting double jeopardy 
protection.64 

It would seem that there remains little "Wiggle room" for 
double jeopardy defences in the area of parallel criminal and 
civil proceedings, at least in the white collar, securities and 

6Scommodities area. The Palmisano court did, however. 
express concern based on double jeopardy grounds about 
the relation of the separate orders of civil disgorgement and 
criminal restitution, noting that the total amount the defend­
ant was ordered to pay could exceed his unlawful gains. That 
concern was, however, addressed by the SEC's concession 
that the restitution payments should be credited towards the 
disgorgement order.66 The fascinating constitutional litiga­
tion spawned by Halper is effectively over. It is a dim-witted 
legislature that will fail to label even the most punitive 
consequence "civil". 

Conclusion 
The tide is clearly running against defendants accused of 
crimes. Increased reluctance by courts to stay civil and 
administrative proceedings are eroding U.S. constitutional 
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derives from the traditional "mutuality- requirement that required identi ­
cal parties belore estoppel would apply. The Supreme Court's Parillane 
decision relaxed the mutuality requirement. which was the law when RICO 
waS enacted. See Ginger, n. 23 above at 42, n. 19 
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(county sued for treble damages under civil RICO and moved for partial 
summary judgment, arguing that the defendants' prior convictions after trial 
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